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PART  124— STATE  PROGRAM  ELE¬ 
MENTS  NECESSARY  FOR  PARTIQ- 
PATION  IN  THE  NATIONAL  POL- 
LUTANT  DISCHARGE  ELIMINATION 
SYSTEM 

PART  125— NATIONAL  POLLUTANT 
DISCHARGE  ELIMINATION  SYSTEM 

Intorim  Final  Rule 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Interim  final  rule. 

SUMMARY:  Under  sections  301(i)  (1) 
and  (2)  of  the  Federal  Water  Pollution 
Control  Act  (commonly  referred  to  as 
the  Clean  Water  Act),  extensions  of 
the  1977  statutory  deadline  for  compli¬ 
ance  with  certain  treatment  require¬ 
ments  may  be  granted  by  EPA  or.  if 
appropriate,  the  States  through 
permit  issuance  or  modification.  These 
regulations  establish  criteria  for  grant¬ 
ing  these  extensions  and  the  method 
for  incorporating  these  extensions  into 
national  pollutant  discharge  elimina¬ 
tion  system  permits. 

DATES:  These  regulations  will 

become  effective  May  16,  1978.  Com¬ 
ments  received  on  or  before  July  17, 
1978,  will  be  considered  before  promul¬ 
gation  of  these  regulations  in  final 
form.  Because  of  their  importance  for 
permits  being  issued  in  the  near 
future,  EPA  finds  good  cause  exists  to 
make  these  regulations  effective  with¬ 
out  the  30  day  waiting  period  pre¬ 
scribed  under  5  U.S.C.  553(dK3). 

ADDRESS:  Interested  persons  may 
participate  in  this  rulemaking  by  sub¬ 
mitting  written  comments  or  sugges¬ 
tions  to  Edward  Kramer,  Permits  Divi¬ 
sion  (EN-336),  Office  of  Water  En¬ 
forcement,  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washing¬ 
ton,  D.C.  20460.  Please  cite  this  Feder¬ 
al  Register  notice  when  making  com¬ 
ments.  A  copy  of  all  public  comments 
will  be  available  for  inspection  and 
copying  at  EPA  Public  Information 
Reference  Unit,  Room  2922  (EPA  Li¬ 
brary),  401  M  Street  SW.,  Washington. 
D.C.  20460.  The  EPA  information  reg¬ 
ulation  (40  CFR  Part  2)  provides  that 
a  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Edward  Kramer  (EN-336),  Office  of 
Water  Enforcement.  Environmental 
Protection  Agency,  Washington, 


D.C.  20460,  202-755-0750. 
SUPPLEMENTARY  INFORMATION: 

(1)  Background:  The  Clean  Water 
Act 

Under  section  301(i)  of  the  Clean 
Water  Act,  33  U.S.C.  §1251  et  seq.. 
Pub.  L.  92-500,  95-217  (also  known  as 
the  Federal  Water  Pollution  Control 
Act),  the  Administrator  or  the  Direc¬ 
tor  of  an  approved  NPDES  State  may 
extend  the  1977  deadline  for  the 
achievement  of  required  treatment 
under  section  301(b)(1)  up  to  July  1, 
1983.  These  time  extensions  are  poten¬ 
tially  available  only  to  publicly  owned 
treatment  works  (POTWs)  that  re¬ 
quire  construction  to  meet  1977  treat¬ 
ment  levels  and  to  certain  dischargers 
which  have  planned  to  discharge  into 
a  presently  unavailable  POTW  (“tie- 
in”).  Section  301(i)  extensions  are  not 
available  if  a  discharger  will  not 
achieve  compliance  with  the  statutory 
treatment  requirements  by  July  1, 
1983. 

The  decision  to  grant  a  discharger’s 
request  for  a  time  extension  under  sec¬ 
tion  301(i)  is  in  the  discretion  of  the 
permit  issuing  authority,  provided 
that  the  discharger  satisfies  certain 
threshold  criteria.  For  a  POTW  to  be 
granted  a  time  extension  under  this 
section  it  must  require  construction  to 
achieve  secondary  or  more  stringent 
treatment  limitations  and:  (1)  Con¬ 
struction  could  not  be  completed  by 
the  1977  deadline,  or  (2)  Federal  finan¬ 
cial  assistance  in  the  form  of  a  con¬ 
struction  grant  was  not  available  in 
sufficient  time  to  allow  compliance  by 
the  1977  deadline. 

Similarly,  a  discharger  other  than  a 
POTW  may  be  granted  a  time  exten¬ 
sion  only  where  it  demonstrates  that  it 
intended  prior  to  July  1,  1977,  to  “tie- 
in”  to  a  POTW  in  one  of  four  specified 
ways  and  where:  (1)  The  POTW 
cannot  accept  the  discharge  without 
construction;  (2)  if  the  discharge  is  to 
an  existing  POTW,  the  POTW  has  an 
extension  under  301(i)(l);  (3)  the  dis¬ 
charger  has  acted  in  good  faith;  (4) 
the  POTW  will  be  in  operation  and 
available  by  July  1. 1983,  and  will  meet 
any  applicable  treatment  require¬ 
ments  after  receiving  the  discharge; 
and  (5)  the  POTW  and  the  discharger 
have  entered  into  an  enforceable  con¬ 
tract  which  meets  certain  criteria. 

Time  extensions  under  this  section 
are  implemented  through  permit  issu¬ 
ance  or  modification.  As  with  any 
permit  issuance  or  modification,  all 
the  NPDES  procedures  (e.g.,  public 
notice  and  opportunity  to  comment, 
right  to  request  an  adjudicatory  hear¬ 
ing)  are  in  effect.  However,  in  response 
to  questions  and  comments  raised  in 
the  prepublication  comment  period, 
these  regulations  revise  existing 
NPDES  procedural  regulations  to  pro¬ 
vide  that  there  will  be  no  delay  in  the 
effectiveness  of  a  denial  of  a  section 


301(i)  extension  when  that  denial  is 
contested  in  an  adjudicatory  hearing. 
The  processes  of  State  certification  for 
EIPA  issued  permits  and  EPA  opportu¬ 
nity  to  object  to  State  issued  permits 
are  also  applicable  to  permits  issued  or 
modified  under  this  section.  It  is  sug¬ 
gested  that  whenever  possible,  a  new 
5-year  permit  be  issued  in  lieu  of  modi¬ 
fication  to  the  existing  permit. 

Permits  issued  or  modified  under 
this  section  must  contain  certain 
terms  and  conditions.  In  the  case  of  a 
POTW,  the  issued  or  modified  permit 
must  (xintain;  (DA  schedule  of  com¬ 
pliance  based  on  the  earliest  date  by 
which  Federal  financial  assistance  will 
be  available  and  construction  can  be 
completed  (no  later  than  July  1,  1983); 
(2)  terms  and  conditions  necessary  to 
carry  out  sections  201  (b)  through  (g) 
of  the  act  (e.g.,  best  practicable  waste 
treatment  technology);  (3)  those  terms 
and  conditions  necessary  to  carry  out 
section  307  of  the  act  (toxic  effluent 
standards  and  prohibitions,  pretreat¬ 
ment  standards);  and  (4)  interim  efflu¬ 
ent  limitations  determined  to  be  neces¬ 
sary  by  the  Regional  Administrator  or 
the  Director  of  the  State  NPDES  per¬ 
mitting  agency,  hereinafter  “the  Di¬ 
rector.” 

For  a  discharger  other  than  a  public¬ 
ly  owned  treatment  works  the  issued 
or  modified  permit  must  contain  a 
schedule  of  compiance,  pretreatment 
standards,  interim  effluent  limitations, 
water  conservation  requirements,  and 
other  specified  terms  and  conditions. 

(2)  Why  Are  These  Regulations  in 
Interim  Final  Form? 

These  regulations  are  being  pub¬ 
lished  in  interim  final  form  and  take 
effect  immediately  upon  publication. 
The  usual  Agency  rulemaking  practice 
is  to  propose  regulations.  In  this  situa- 
*  tion  EPA  believes  that  there  are  two 
reasons  it  is  in  the  public  interest  to 
issue  these  regulations  in  interim  final 
form  and  have  them  take  effect  imme¬ 
diately. 

Section  301(i)(l)  of  the  amended 
Clean  Water  Act  requires  a  request  for 
an  extension  to  be  filed  within  180 
days  after  enactment  of  the  Clean 
Water  Act  Amendments  of  1977  (by 
June  26,  1978).  Requests  for  301(i)(2) 
extensions  must  be  filed  within  180 
days  after  enactment  of  the  act  or  the 
date  of  filing  a  301(i)(l)  request, 
whichever  is  later.  It  is  in  the  public 
interest  for  these  regulations  to 
become  effective  as  soon  as  possible  so 
that  interested  persons  will  have  ade¬ 
quate  notice  as  to  what  constitutes  a 
timely  and  sufficient  request  and  so 
that  delays  associated  with  incomplete 
and  untimely  filed  requests  may  be 
avoided  or  minimized.  Moreover,  be¬ 
cause  pending  or  ongoing  enforcement 
actions  against  dischargers  which  may 
qualify  for  this  new  time  extension 
may  be  affected,  early  publication  of 
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these  regulations  will  clarify  the 
status  of  these  dischargers. 

Publishing  these  regulations  in  pro¬ 
posed  form  and  allowing  a  comment 
period  followed  by  final  promulgation 
would  delay  the  effective  date  of  these 
regulations.  Accordingly,  EPA  finds, 
pursuant  to  5  U.S.C.  section  553(b). 
that  notice  and  comment  on  proposed 
regulations  would  be  impracticable 
and  contrary  to  the  public  interest  and 
that  there  exists  cause  for  promulga¬ 
tion  of  these  regulations  in  interim 
final  form.  However,  even  though 
these  regulations  take  effect  immedi¬ 
ately,  all  comments  received  on  or 
before  July  17, 1978,  will  be  considered 
before  issuance  of  final  regulations. 

Because  these  regulations  are  being 
promulgated  in  interim  final  form,  sig¬ 
nificant  input  from  interested  parties 
was  solicited  by  EPA  prior  to  this  pub¬ 
lication.  Draft  copies  of  the  regula¬ 
tions  were  circulated  for  comment  to 
State,  regional,  and  local  officials,  as 
well  as  to  the  public  and  other  inter¬ 
ested  organizations.  In  response,  over 
30  written  comments  were  received. 
Additionally,  EPA  held  numerous 
meetings  in  which  section  301(i)  was 
presented,  issues  were  raised  and  com¬ 
ments  were  received.  These  included 
open  public  meetings  in  Washington, 
D.C.,  several  briefings  for  State  offi¬ 
cials  held  at  EPA  regional  offices  and 
a  meeting  with  representatives  of  the 
National  Governors  Association.  The 
regulations  were  also  discussed  in 
depth  with  representatives  from  mu¬ 
nicipal  associations  and  environmental 
groups  in  meetings  held  on  March  9 
and  14,  1978.  All  comments  received 
and  questions  raised  were  considered 
before  the  publication  of  these  interim 
final  regulations. 

(3)  Effect  on  EPA  Policy  to  the 
Clear  Water  Act 

Because  the  majority  of  municipal 
dischargers  could  not  be  expected  to 
meet  the  1977  statutory  deadline  as  a 
result  of  delays  in  the  Federal  con¬ 
struction  grant  process,  EPA  estab¬ 
lished  the  enforcement  compliance 
schedule  letter  (ECSL)  policy  for  mu¬ 
nicipal  dischargers  in  a  June  3,  1976, 
memorandum  of  the  Assistant  Admin¬ 
istrator  for  Enforcement.  This  policy 
authorized  the  issuance  of  an  ECSL  to 
certain  "good  faith”  dischargers  in 
lieu  of  enforcement  action.  In  the 
ECSL  itself,  EPA  agreed  not  to  pros¬ 
ecute  violations  of  the  1977  deadline 
as  long  as  the  discharger  adhered  to  a 
specified  compliance  schedule  extend¬ 
ing  beyond  July  1,  1977.  The  ECSL 
was  an  exercise  of  prosecutorial  discre¬ 
tion  and  could  not  be  issued  except  in 
conjunction  with  a  permit  requiring 
compliance  by  July  1,  1977.  The  use  of 
ECSLs  was  closely  circumscribed  to 
ensure  equitable  treatment  of  noncom¬ 
plying  dischargers,  i.e.,  relief  from  en¬ 
forcement  action  for  the  deserving. 


and  none  for  the  recalcitrant.  Many 
NPDES  States  also  adopted  the  sub¬ 
stance  of  the  ECSL  policy,  utilizing 
either  ECSLs  or  other  available  proce¬ 
dural  mechanisms  (all  of  which  are  re¬ 
ferred  to  here  as  ECSLs).  Over  2,000 
municipal  ECSLs  have  been  issued  by 
EPA  or  issued  by  NPDES  States  and 
approved  by  EPA  in  the  past.  In  the 
future  no  new  municipal  ECSLs  will 
be  issued  or  approved  by  EPA  because 
section  301(i)  in  general  was  intended 
by  Congress  to  replace  EPA’s  ECSL 
policy.  Further,  all  existing  ECSLs 
expire  when  the  underlying  permit  ex¬ 
pires. 

In  enacting  the  amendments  to  the 
Federal  Water  Pollution  Control  Act, 
Congress  dealt  with  the  legitimate 
needs  of  municipalities  for  extensions 
of  the  1977  treatment  deadline.  Al¬ 
though  these  amendments  largely  re¬ 
place  EPA’s  ECSL  policy  they  do  not 
automatically  revoke  existing  ECSLs. 
Existing  ECSLs  continue  in  effect 
until  a  final  section  301(i)  determina¬ 
tion  is  made,  at  which  time  the  ECSL 
is  terminated.  Thus,  if  a  discharger  de¬ 
cides  to  seek  a  section  301(iLextension. 
it  must  ultimately  give  up  The  protec¬ 
tion  of  its  ECSL.  Since  section  301(i) 
and  the  ECSL  are  different  solutions 
to  the  same  noncompliance  problem, 
the  discharger  currently  holding  an 
ECSL  must  select  one  as  its  remedy 
and  abide  by  its  terms.  This  opportuni¬ 
ty  to  select  a  remedy  for  noncompli¬ 
ance  has  been  provided  by  Congress;  a 
discharger  cannot  have  "two  chances” 
to  have  its  compliance  extended.  i.e.,  it 
cannot  request  a  section  301(1)  exten¬ 
sion,  have  it  denied,  and  then  retain 
the  alternative  protection  of  an  ECSL. 
In  this  manner,  existing  ECSLs  ulti¬ 
mately  will  be  replaced  whenever  a 
section  301(1)  extension  is  requested. 

EPA  wants  to  assist  dischargers  in 
requesting  section  301(1)  extensions 
and  avoid  situations  where  the  dis¬ 
charger  unintentionally  fails  to  file  a 
request  in  time.  Therefore,  if  a  dis¬ 
charger  has  an  existing  ECSL,  or  has  a 
request  for  an  ECSL  outstanding,  the 
permit  issuing  authority  is  encouraged 
to  send  the  discharger  a  letter  inform¬ 
ing  it  that  it  may  request  an  extension 
by  checking  a  ^x  marked  "request” 
and  returning  the  letter.  The  permit 
issuing  authority  is  also  encouraged  to 
inform  other  dischargers  of  this  sec¬ 
tion  by  a  similar  letter. 

A  discharger  that  does  not  want  to 
be  considered  for  a  section  301(i)  ex¬ 
tension  may  retain  its  ECSL.  However, 
it  should  be  noted  that  such  a  decision 
means  that  the  mimicipal  discharger 
cannot  request  a  section  301(i)(l)  ex¬ 
tension  after  June  26,  1978,  and  if  the 
discharger  violates  the  terms  of  its 
ECSL  or  the  ECSL  expires  before  com¬ 
pliance  is  achieved,  the  discharger 
may  be  subject  to  enforcement  action. 


(4)  Who  Is  Eligible  for  a  Time 
Extension? 

A.  what  is  a  potw  for  purposes  of 

THIS  SECTION? 

For  purposes  of  section  301(1)  a  pub¬ 
licly  owned  treatment  works  (POTW) 
is  a  treatment  works  as  defined  in  sec¬ 
tion  212  of  the  act,  owned  or  operated 
by  a  State  or  municipality.  However, 
since  construction  must  be  required  to 
achieve  statutory  treatment  limita¬ 
tions,  the  term  PO'TW  in  effect,  does 
not  include  collector  sewers,  admlknis- 
tration  buildings,  or  equipment  for  op¬ 
eration  and  maintenance,  but  only  the 
essential  parts  of  the  treatment 
system  itself.  This  ensures  that  the 
construction  required  by  the  POTW  is 
construction  that  will  lead  directly  to 
achievement  of  the  statutory  treat¬ 
ment  requirements. 

B.  SECTION  30l(i)(l) 

As  indicated  in  the  background  dis¬ 
cussion  of  the  Clean  Water  Act.  a 
POTW  may  be  eligible  for  a  section 
301(i)(l)  extension  if  it  requires  con¬ 
struction  to  achieve  statutory  treat¬ 
ment  limitations  and  it  meets  one  of 
two  other  threshold  criteria.  The  legis¬ 
lative  history  indicates  that  section 
301(i)(l)  was  not  to  be  a  broad  exemp¬ 
tion  but  rather,  it  was  to  be  limited  to 
those  POTWs  which  were  not  in  com¬ 
pliance  through  no  fault  of  their  own. 
This  interpretation  of  section  301(i)(l) 
is  consistent  with  the  Agency’s  past 
enforcement  policies  regarding  non¬ 
complying  municipalities,  e.g.,  the 
ECSL  policy. 

The  first  statutory  criteria  necessary 
for  a  section  301(i)(l)  extension  is  that 
construction  must  be  required  to 
comply  with  the  treatment  limita¬ 
tions.  If  optimum  operation  and  main¬ 
tenance  of  the  treatment  processes  of 
the  POTW  would  result  in  achieve¬ 
ment  of  the  limitations  in  the  PO'TW’s 
permit,  the  POTW  fails  to  meet  the 
threshold  requirement  and  is  not  eligi¬ 
ble  for  an  extension. 

The  other  statutory  criterion  is  in 
the  alternative.  There  are  two  criteria 
listed  in  the  act  and  the  POTW  must 
satisfy  only  one  of  them.  EPA  inter¬ 
prets  these  two  criteria  consistently 
with  the  legislative  history  to  allow 
eligibility  for  an  extension  only  in  the 
following  circumstances.  First,  a 
POTW  would  be  eligible  if  construc¬ 
tion  was  underway  prior  to  July  1, 
1977,  and  the  PO'IW  had  made  all  ef¬ 
forts  to  start  and  complete  construc¬ 
tion  as  expeditiously  as  possible,  but 
construction  could  not  physically  be 
completed  by  July  1, 1977. 

Second,  a  POTW  would  be  eligible  if 
the  POTW  did  not  receive  Federal  fi¬ 
nancial  assistance  or  did  not  receive  it 
in  time  (e.g.,  step  3  funding)  to  com¬ 
plete  construction  necessary  to 
achieve  the  statutory  limitations  by 
July  1,  1977,  and  the  POTW  did  not 
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significantly  contribute  to  this  unavai¬ 
lability  or  delay.  Insignificant  errors 
may  have  resulted  in  some  minor 
delay;  however,  if  in  the  absence  of 
such  errors  compliance  could  still  not 
have  been  achieved  by  July  1,  1977, 
the  POTW  should  not  be  considered 
to  have  significantly  contributed  to 
the  delay.  If  a  POTW  received  Federal 
fimding  in  time  and  completed 
planned  construction,  but  is  not  meet¬ 
ing  its  permit  limitations  because  of 
poor  operation  and  maintenance  or  be¬ 
cause  it  needs  to  further  upgrade  its 
facilities  to  treat  unplanned  “tie-ins," 
it  would  not  be  eligible  for  an  exten¬ 
sion  under  this  criterion.  However, 
availability  of  a  section  SOKiKl)  ex¬ 
tension  should  not  be  determined  by 
the  unilateral  actions  of  the  munici¬ 
pality,  such  as  when  the  municipality 
was  unwilling  to  take  the  necessary 
steps  to  receive  funding.  In  some  cases 
it  will  be  a  close  question  to  decide 
whether  a  municipality  significantly 
caused  or  contributed  to  the  delay  in 
funding.  A  decision  in  such  a  case 
would  be  a  factual  determination  to  be 
made  by  the  Director  or  Regional  Ad¬ 
ministrator. 

Municipalities  that  have  requested  a 
modification  of  the  secondary  treat¬ 
ment  requirement  imder  section 
301(h)  of  the  act  are  encouraged  to  re¬ 
quest  section  301(iKl)  extensions  if 
they  meet  these  criteria.  However,  de¬ 
terminations  on  these  section  301(iKl) 
requests  will  not  be  made  until  a  final 
determination  on  the  section  301(h) 
request  has  been  made. 

Because  dischargers  imder  section 
301(iK2)  must  request  time  extensions 
within  180  days  of  the  date  that  its 
POTW  requests  an  extension,  the 
POTW,  as  part  of  its  301(iKl)  request 
must  notify  all  expected  users  of  the 
fact  and  the  date  of  its  request.  In 
order  to  provide  flexibility  to  accom¬ 
modate  both  single  industry  towns  and 
major  metropolitan  areas,  this  may  be 
done  by  placing  notice  in  a  local  news¬ 
paper  of  general  circulation  or  direct 
notification  by  certified  mail. 

C.  SECTION  30l(iK2) 

Dischargers  which  have  already 
“tied-in”  to  a  POTW  and  thus  are  not 
discharging  directly  into  the  waters  of 
the  United  States  are  not  eligible  for, 
and  do  not  need  a  section  301(iK2)  ex¬ 
tension.  Dischargers  which  divert 
none  or  only  part  of  their  discharge 
into  a  POTW,  and  are  therefore  still 
subject  to  the  terms  and  conditions  of 
an  effective  NPDES  permit,  would  be 
eligible  for  this  extension  if  the  crite¬ 
ria  discussed  below  are  met. 

As  indicated  in  the  background  dis¬ 
cussion  on  the  Clean  Water  Act,  a  dis¬ 
charger  must  demonstrate  a  preexist¬ 
ing  intent  to  “tie-in”  to  a  POTW  to  be 
eligible  for  a  301(iK2)  extension.  The 
statutory  language  states  that  this 
intent  may  be  indicated  in  one  of  the 


following  ways:  (1)  The  discharger  was 
issued  a  permit  before  July  1,  1977, 
based  upon  a  discharge  into  a  POTW; 
(2)  the  discharger  had  a  contract 
before  July  1,  1977  (enforceable 

against  the  discharger)  to  discharge 
into  a  POTW;  (3)  a  construction  grant 
application  made  by  the  POTW  before 
July  1,  1977,  clearly  demonstrated  the 
discharger  was  to  discharge  into  the 
POTW;  or  (4)  engineering  or  architec¬ 
tural  plans  or  working  drawings  pre¬ 
pared  for  the  POTW  before  July  1, 
1977,  clearly  demonstrated  that  the 
discharger  was  to  discharge  into  the 
POTW. 

A  demonstration  in  one  of  these  four 
ways  must  be  sufficient  to  show  an 
actual  and  binding  decision  to  “tie-in" 
to  the  POTW;  mere  intent  without 
further  steps  toward  “tie-in”  on  the 
part  of  the  discharger  is  insufficient. 
Otherwise,  any  discharger  could  for¬ 
mulate  an  “expression  of  intent  to  ‘tie- 
in’”  once  it  became  apparent  that  it 
might  not  achieve  best  practicable 
control  technology  currently  available 
by  the  statutory  deadline.  The  dis¬ 
charger  could,  in  effect,  “hedge  its 
bets”  by  providing  itself  a  way  to  avoid 
enforcement  for  failure  to  achieve  the 
statutory  requirements  while  at  the 
same  time  not  binding  itself  to  any 
future  action  should  it  somehow 
manage  to  achieve  these  requirements. 
This  is  inconsistent  with  the  intent  of 
the  act.  the  legislative  history,  and 
Agency  policy. 

Some  further  clarification  of  the 
necessary  intent  is  warrsinted.  First,  if 
the  discharger  was  issued  a  permit 
before  July  1,  1977,  based  upon  a  dis¬ 
charge  into  a  POTW,  or  if  a  construc¬ 
tion  grant  application  made  by  the 
POTW  before  July  1,  1977,  clearly 
demonstrated  that  the  discharger  was 
to  discharge  into  the  POTW,  this  is 
sufficient  to  demonstrate  an  actual 
and  binding  decision  to  “tie-in”  to  a 
POTW. 

Second,  “contract”  as  used  in  section 
301(iK2KAKii)  does  not  include  docu¬ 
ments  labeled  “contract”  that  impose 
only  nominal  or  insignificant  obliga¬ 
tions  on  the  discharger  or  contracts 
terminable  at  the  will  of  either  party. 
The  document  should  accurately  rep¬ 
resent  an  actual  and  binding  decision 
to  discharge  into  the  POTW;  any  con¬ 
tract  that  the  discharger  could  breach 
with  few  or  no  consequences  would 
not  indicate  such  a  decision. 

Third,  EPA  has  interpreted  “engi¬ 
neering  plans,  architectural  plans  or 
working  drawings,”  to  cover  plans  and 
drawings,  such  as  those  accompanying 
a  bona  fide  application  for  Federal 
construction  grants,  only  to  the  extent 
that  they  were  truly  representative  of 
the  intent  of  the  discharger  and  the 
POTW.  Such  plans  may  also  include 
approved  facility  plans  which  are 
being  implemented  or  submitted  pro¬ 
posed  user  charge  systems  or  industri¬ 


al  cost  recovery  systems  that  clearly 
demonstrate  that  the  discharger  was 
to  “tie-in”.  Both  the  documents  and 
the  intent  to  “tie-in”  must  have  been 
in  existence  before  July  1,  1977,  and 
could  not  have  been  created  after  that 
date. 

(5)  Additional  Requirements  for  a 
Section  30i(i)(3)  Extension 

The  act  specifically  requires  that 
several  other  criteria  be  met  before  a 
discharger  can  be  considered  for  a  sec¬ 
tion  301(i)(2)  extension.  These  criteria 
are  discussed  below. 

A.  GOOD  FAITH 

As  indicted  in  the  legislative  history, 
the  section  301(i)(2)  extension  is  avail¬ 
able  only  to  those  dischargers  which 
have  made  all  possible  good  faith  ef¬ 
forts  to  meet  the  statutory  deadline; 
business  as  usual  may  not  be  enough. 
Prompt,  vigorous,  and  in  many  cases, 
expensive  pollution  control  measures 
must  have  been  initiated  and  complet¬ 
ed  as  soon  as  possible.  The  permit  issu¬ 
ing  authority  must  find  good  faith  on 
the  part  of  the  discharger  before  an 
extension  may  be  granted.  Such  a 
finding  shall  include  the  following:  (1) 
Failure  to  meet  the  July  1,  1977,  dead¬ 
line  was  for  reasons  beyond  the  dis¬ 
charger’s  control;  (2)  a  history  of  a 
high  degree  of  commitment  to  meet 
the  statutory  mandate  as  manifested 
by  cooperation  with  EPA  or  the  State 
by  the  discharger  in  attempting  to  re¬ 
solve  disputed  issues;  (3)  no  history  of 
unjustified  delay  (the  discharger 
should  have  attempted,  and  continued 
to  attempt  to  minimize  delays,  for  ex¬ 
ample.  by  working  to  encourage  the 
POTW  to  complete  construction,  solic¬ 
iting  support  from  a  board  of  direc¬ 
tors,  or  taking  extraordinary  measures 
to  comply  with  pollution  control  laws); 
(4)  no  past  serious  or  intentional  viola¬ 
tions  of  the  act;  and  (5)  all  reasonable 
measures  are  or  have  been  taken  to  ex¬ 
pedite  compliance  despite  pursuit  of 
administrative  or  judicial  appeals. 

CHearly,  good  faith  may  be  lacking  if 
the  discharger  has  made  no  attempt  to 
minimize  pollution  prior  to  ‘tie-in”  or 
has  not  tried  to  expedite  actual  “tie- 
in”.  Therefore,  a  finding  of  good  faith 
may  also  include  consideration  of: 
Whether  the  discharger  has  met  the 
requirements  of  its  existing  permit; 
whether  the  discharger  has  operated 
its  limited  facilities  competently  and 
responsibly;  and  the  extent  to  which 
the  discharger  has  completed  the  nec¬ 
essary  prerequisites  to  having  its 
waste  treated  by  the  POTW. 

B.  REQUIREMENTS  RELATING  TO  THE  POTW 

WHICH  IS  THE  INTENDED  RECIPIENT  OP 

THE  DISCHARGER’S  WASTE 

The  requirements  discussed  above 
are  contained  in  paragraph  (A)  of  sec¬ 
tion  301(i)(2).  Paragraphs  (A)  and  (B) 
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of  section  301(i)(2)  state  that  no  time 
modification  may  be  granted  unless 
certain  other  specific  requirements  re¬ 
lating  to  the  intended  recipient  POTW 
are  met.  They  are:  (1)  If  the  discharge 
is  to  an  existing  POTW,  such  POTW 
must  have  an  extension  pursuant  to 
section  301(i)(l)  of  the  Act;  (2)  the 
POTW  must  be  in  operation  and  avail¬ 
able  to  the  discharger  by  July  1,  1983; 
(3)  the  POTW  must  be  able  to  meet 
statutory  treatment  requirements 
after  receiving  the  waste  from  the  dis¬ 
charger;  and  (4)  the  POTW  and  the 
discharger  must  have  entered  into  an 
enforceable  contract  that  requires  the 
discharger  to  discharge  into  the 
POTW,  the  POTW  to  accept  that  dis¬ 
charge  and  the  dixcharger  to  pay  user 
charges  and  industrial  cost  recovery 
changes  required  by  the  Act. 

(6)  Permit  Terms  and  Conditions 

As  indicated  in  the  background  dis¬ 
cussion  of  the  Clean  Water  Act,  per¬ 
mits  incorporating  time  extensions 
must  contain  specified  terms  and  con¬ 
ditions.  There  are  similar  require¬ 
ments  for  both  sections  301(i)(l)  and 
301(i)(2),  such  as  schedules  of  compli¬ 
ance,  operation  and  maintenance  re¬ 
quirements.  and  pretreatment  require¬ 
ments.  Nevertheless,  these  require¬ 
ments  differ  as  to  how  they  are  speci¬ 
fied  in  permits.  Therefore,  permit 
terms  and  conditions  for  each  section 
are  discussed  separately. 

A.  SECTION  30l(i)(l) 

1.  Schedule  of  Compliance.  For  an 
extension  under  section  301(i)(l),  the 
permitting  agency  must  specify  in  the 
permit  that  final  compliance  with  the 
requirements  of  secondary  treatment 
or  more  stringent  treatment  require¬ 
ments  will  be  achieved  at  the  earliest 
date  by  which  Federal  financial  assist¬ 
ance  under  Title  II  of  the  Act  will  be 
available  and  construction  can  be  com¬ 
pleted;  it  may  also  be  based  on  addi¬ 
tional  information  available  to  the 
State  or  submitted  by  the  POTW. 

When  Federal  financial  assistance 
has  been  made  available,  the  schedule 
of  compliance  should  contain  specific 
milestones  with  dates  certain  for 
achieving  those  milestones.  When  the 
dates  for  Federal  funding  are  not 
known,  the  schedule  must  contain  def¬ 
inite  dates  to  the  extent  that  they  can 
be  determined  from  the  construction 
grant  process.  A  trigger-date  elapsed- 
time  schedule  or  “ratchet”  schedule 
may  be  used  if  neccessary.  A  “ratchet” 
schedule  is  one  which  contains  an  ini¬ 
tial  action  date  or  series  of  dates  inso¬ 
far  as  they  are  known  at  the  time  the 
schedule  is  developed.  Other  dates  are 
contingent.  The  balance  of  the  sched¬ 
ule  contains  specified  periods  of  time 
for  the  discharger  to  complete  certain 
actions  which  are  started  or  triggered 
by  a  specified  event  or  change  in  the 
di.^cbarger’s  circumstances.  When 


such  a  schedule  is  used,  the  following 
is  required:  (a)  certification  by  the 
State  that  funding  will  be  available  in 
time  to  assure  compliance  by  July  1. 
1983;  and  (b)  reporting  once  a  year  by 
the  POTW  as  to  its  progress  in  obtain¬ 
ing  Federal  funding.  Once  a  construc¬ 
tion  grant  is  awarded,  the  permit 
should  be  modified  to  eliminate  the 
“ratchet”  schedule  and  incorporate  a 
date-certain  schedule.  On  the  other 
hand,  if  it  later  becomes  apparent  that 
Federal  funding' will  not  be  available 
in  time,  the  extension  granted  under 
this  section  should  be  terminated. 

2.  Requirements  under  Section  201 
(6)  through  (g)  of  the  Act  Sections  201 
(b)  through  (g)  of  the  Act  are  require¬ 
ments  imposed  on  all  permittees  re¬ 
ceiving  construction  grants.  Any 
permit  issued  under  section  301(i)(l) 
should  be  consistent  with  and  assure 
compliance  with  sections  201  (b) 
through  (g)  of  the  Act. 

3.  Interim  Effluent  Limitations.  The 
permit  must  contain  any  other  re¬ 
quirements  necessary  to  carry  out  the 
Act.  These  include  interim  effluent 
limitations  to  be  achieved  by  the  ap¬ 
plication  of  optimum  operations  and 
maintenance  practices  and  other  non¬ 
capital  intensive  measures  (e.g.,  minor 
facility  modifications  which  will  result 
in  increased  pollution  control.)  These 
requirements  are  designed  to  provide 
maximum  pollution  abatement  pend¬ 
ing  completion  of  the  necessary  treat¬ 
ment  facilities.  Operation  and  mainte¬ 
nance  related  effluent  limitations  may 
be  derived  from  in-depth  on-site  evalu¬ 
ations  performed  by  the  municipality’s 
consulting  engineers,  which  clearly 
demonstrate  the  treatment  capability 
of  the  particular  facility  if  determined 
to  be  necessary  by  the  Regional  Ad¬ 
ministrator  or  Director.  However,  in 
most  cases  sufficient  information 
should  already  be  available  to  deter¬ 
mine  these  effluent  limitations  (e.g., 
operation  and  maintenance  inspec¬ 
tions  or  other  available  guidance).  In 
some  circui^tances  chemical  treat¬ 
ment  may  be  a  cost-effective  method 
of  improving  the  quality  of  the  dis¬ 
charge.  When  the  Regional  Adminis¬ 
trator  or  the  Director  determines  that 
this  is  the  case,  she  or  he  is  encour¬ 
aged  to  include  in  the  issued  or  modi¬ 
fied  permit  the  interim  effluent  limi¬ 
tations  that  result  from  chemical 
treatment.  In  general,  the  facility 
should  be  required  to  treat  its  waste 
efficiently,  leading  to  the  achievement 
of  effluent  limitations  as  close  as  pos¬ 
sible  to  those  required  to  be  met  by 
July  1, 1977. 

4.  Pretreatment  program  for  POTWs 
having  industrial  users.  When  a 
PO'TW  has  industrial  contributors, 
any  permit  issued  or  modified  under 
section  301(i)(l)  must  contain  pre¬ 
treatment  requirements.  The  pretreat¬ 
ment  requirements  imposed  will  vary 
depending  on  whether  new  pretreat¬ 


ment  regulations  have  been  promul¬ 
gated  in  40  CFR  Part  403.  It  is  antici¬ 
pated  that  pretreatment  regulations 
will  be  promulgated  in  40  CTR  Part 
403  before  the  majority  of  permits  ex¬ 
tending  the  1977  treatment  deadline 
are  issued  or  modified.  Once  promul¬ 
gated,  the  pretreatment  regulations 
will  specify  the  pretreatment  require¬ 
ments  applicable  to  permits  issued  or 
modified  under  section  301(i)(l)  of  the 
Act.  There  will  be  a  small  category  of 
permits  issued  or  modified  before  the 
pretreatment  regulations  are  promul¬ 
gated  in  40  CFR  Part  403.  Permits  fall¬ 
ing  into  this  category  should  ensure 
compliance  with  existing  pretreatment 
regulations  contained  in  40  CFR  Part 
128. 

B.  SECTION  30l(i)(2) 

1.  Schedule  of  Compliance.  The 
permit  must  contain  a  schedule  of 
compliance  pending  “tie-in”.  This 
schedule  must  contain  interim  dates 
for  completion  of  necessary  construc¬ 
tion,  and  a  final  date  by  which  the 
contributor  will  cease  discharge  to 
waters  of  the  United  States  and  dis- 
charga  to  the  POTW.  This  final  date 
must  be  as  soon  as  possible  but  not 
later  than  July  1,  1983.  In  most  cases 
this  date  should  not  extend  beyond 
any  extension  granted  to  a  POTW 
under  section  301(i)(l).  The  permit 
must  also  require  the  achievement  of 
Best  Practicable  Control  Technology 
Currently  Available  (BPT)  by  the 
same  final  date  in  the  schedule  of 
compliance  pending  “tie-in”  in  the 
event  that  the  “tie-in”  is  not  accept¬ 
able  by  that  date.  Thus,  the  permit 
must  specify  effluent  limitations  based 
on  BPT  as  well  as  a  schedule  of  com¬ 
pliance  leading  toward  “tie-in.”  These 
two  requirements  will  ensure  that  no 
discharger  will  be  authorized  to  dis¬ 
charge  without  complying  with  the 
statutory  deadline  requirements. 

2.  Interim  Effluent  Limitations. 
Some  conditions  are  necessary  to  pro¬ 
tect  the  public  interest  pending  “tie- 
in”.  While  dischargers  should  not  be 
forced  to  build  duplicative  treatment 
facilities  due  to  a  short  delay  in  the 
completion  of  a  sewage  treatment 
plant,  it  is  only  reasonable  that  those 
dischargers  which  can  utilize  noncapi¬ 
tal  intensive  measures  to  improve  the 
quality  of  their  waste  should  be  re¬ 
quired  to  do  so  as  an  interim  step  (e.g., 
optimum  operation  and  maintenance). 

3.  Toxic  Effluent  Standards  and  Pro¬ 
hibitions.  Permits  presently  contain  a 
clause  requiring  modification  to  con¬ 
form  to  toxic  effluent  standards  and 
prohibitions  after  they  are  promulgat¬ 
ed  under  section  307(a).  Permits  issued 
with  extended  compliance  dates  must 
also  have  a  similar  clause. 

4.  PretreatmenL  There  are  three  pre¬ 
treatment  related  requirements  that 
must  be  included  in  permits  granting 
section  301(i)(2)  extensions;  (1)  Com- 
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pliance  with  any  promulgated  pre¬ 
treatment  standards  under  section 
307(b);  (2)  compliance  with  any  re¬ 
quirements  imposed  by  the  POTW 
imder  the  pretreatment  program  that 
a  POTW  must  have  pursuant  to  sec¬ 
tion  124.104(b)  of  these  regulations; 
and  (3)  compliance  with  any  other 
State  or  local  pretreatment  require¬ 
ments. 

5.  Water  Conservation  Require¬ 
ments.  Water  conservation  require¬ 
ments  allow  the  permit  issuing  author¬ 
ity  to  encourage  the  use  of  technol¬ 
ogies  or  imit  operations  which  use  less 
water,  recycle  water  or  replace  water 
with  other  solvents  which  can  be  recy¬ 
cled.  This  includes  any  water  consen'a- 
tion  requirements  contained  in  a  con¬ 
tract  between  the  discharger  and  the 
POTW  executed  pursuant  to  the 
granting  of  a  request  for  a  section 
301(iK2)  extension  (see  earlier  discus¬ 
sion  of  Requirements  relating  to  the 
POTW  which  is  the  intended  recipient 
of  the  discharger’s  waste).  Specific  ex¬ 
amples  of  water  conservation  practices 
includes:  (1)  Recycle  of  non-contact 
cooling  water  in  acid  manufacturing 
plants,  (2)  partial  recycle  (multiple 
use)  of  water  in  quenching  for  metal¬ 
lurgical  operations  or  countercurrent 
rinsing  in  electroplating,  and  (3)  in  the 
food  industry,  replacement  of  “wet- 
caustic”  processes  for  peeling  vegeta¬ 
bles  with  the  “infrared  dry-caustic” 
process. 

Generally,  dischargers  should  be  re¬ 
quired  to  undertake  all  in-process  ad¬ 
justments  which  reduce  the  volume  of 
water  to  the  POTW,  consistent  with 
the  maximiun  concentration  of  pollut¬ 
ants  acceptable  by  the  POTW.  It  must 
be  emphasized  that  water  conserva¬ 
tion  measures  which  are  found  to  dis¬ 
turb  the  efficient  operation  of  the 
POTW  should  not  be  imposed. 

Note.— The  Environmental  Protection 
Agency  has  determined  that  this  document 
does  not  constitute  a  major  regulation  re¬ 
quiring  preparation  of  an  Ek^onomic  Impact 
Statement  under  Executive  Order  11821,  as 
amended  by  Executive  Order  11949,  and 
under  OMB  C^ircular  A- 107. 

Dated:  May  10, 1978. 

Douglas  M.  Costle, 
Administrator. 

1.  Part  124  is  amended  by  adding  a 
new  Subpart  L  as  follows: 

Swbport  L — Criteria  for  Extending  Compliance 
Under  Section  301(i)  of  the  Act 

Sec. 

124.100  Purpose  and  scope. 

124.101  Definitions. 

124.102  Requests  for  permit  modification 
and  issuance  under  Section  SOKiKl)  of 
the  Act. 

124.103  Criteria  for  permit  modification 
and  issuance  under  Section  301(iKl)  of 
the  Act. 

124.104  Permit  terms  and  conditions  under 
Section  301(iKl)  of  the  Act. 

124.105  Requests  for  permit  modification 
and  issuance  under  Section  301(iK2)  of 
the  Act. 


Sec. 

124.106  Criteria  for  permit  modification 
and  issuance  under  Section  301(iK2)  of 
the  Act. 

124.107  Permit  terms  and  conditions  under 
Section  301(iK2)  of  the  Act. 

124.108  Effect  of  noncompliance  with  this 
Subpart. 

Authority:  Sec.  301:  (1)  and  (2)  of  the 
Clean  Water  Act  (Dec.  1977),  33  USC  1251  et 
seq. 

Subpart  L — Criteria  for  Extending 

Compliance  Under  Section  301  (i)  of 

the  Act 

§  124.100  Purpose  and  scope. 

Under  sections  301(i)  (1)  and  (2)  of 
the  Clean  Water  Act,  extensions  of 
the  1977  statutory  deadline  for  compli¬ 
ance  with  certain  treatment  require¬ 
ments  may  be  granted  by  EPA  or,  if 
appropriate  the  State,  through  permit 
issuance  or  modification.  This  Subpart 
establishes  criteria  for  granting  these 
extensions  and  the  method  for  incor¬ 
porating  these  extensions  into  State 
issued  NPDES  permits. 

§  124.101  Definitions. 

For  purposes  of  this  Subpart: 

(a)  “Construction”  means  actual 
construction  or  activities  so  closely  re¬ 
lated  to  actual  construction  that  com¬ 
pletion  of  the  facility  no  later  than 
July  1,  1983,  is  a  reasonable  expecta¬ 
tion.  This  shall  include  any  placement, 
assembly,  or  installation  of  facilities  or 
equipment  (including  contractual  obli¬ 
gations  to  purchase  such  facilities  or 
equipment)  at  the  premises  where 
such  equipment  will  be  used,  including 
preparation  work  at  such  premises. 
This  shall  not  include  actions  which 
have  been  abandoned  or  are  so  insig¬ 
nificant  that  they  do  not  lead  to  the 
completion  of  the  facility. 

(b)  “ECSL”  means  any  extension  of 
the  July  1,  1977  treatment  deadline 
issued  by  EPA  or  an  NPDES  State,  in 
conjunction  with  an  NPDES  permit 
which  requires  compliance  by  July  1, 
1977.  This  term  shall  include  any  pro¬ 
cedural  mechanisms  used  by  the  State 
which  are  consistent  with  EPA’s  En¬ 
forcement  Compliance  Schedule 
Letter  policy. 

§  124.102  Requests  for  permit  modincation 
and  issuance  under  section  SOKiKl)  of 
the  act 

(a)  Any  owner  or  operator  of  a  pub¬ 
licly  owned  treatment  works  (POTW) 
that  requires  construction  to  achieve 
limitations  under  sections  301(bKlKB) 
or  301(b)(lKC)  of  the  Act-may  request 
modification  or  issuance  of  a  permit 
extending  the  date  for  compliance 
with  these  limitations: 

(1)  This  request  must  be  made  to  the 
Director  on  or  before  June  26, 1978; 

(2)  A  request  will  be  deemed  made 
before  June  26, 1978  if: 

(i)  The  owner  or  operator  of  a 
POTW  holds  a  ECSL  or  has  an  out¬ 


standing  request  for  a  ECSL,  and  has 
informed  the  Director  by  letter  before 
June  26, 1978,  that  it  wishes  to  request 
a  section  301(i)(l)  extension;  or 

(ii)  The  owner  or  operator  of  a 
POTW  has  informed  the  Director  by 
letter  before  June  26,  1978,  that  it 
wishes  to  request  a  section  301(i)(l) 
extension  and  briefly  states  which  cri¬ 
teria  in  §  124.103  it  believes  it  meets. 

(3)  For  a  request  under  this  para¬ 
graph  to  be  considered,  a  POTW  shall 
notify  all  point  sources  committed  to 
discharge  into  the  POTW  by  July  1, 
1983,  of  the  date  of  the  request  and 
that  they  have  180  days  from  that 
date  in  which  to  file  requests  for  sec¬ 
tion  301(i)(2)  extensions.  Such  notifi¬ 
cations  shall  be  made  within  30  days 
from  the  date  of  the  POTWs  request. 

(b)  The  burden  is  on  the  POTW  to 
demonstrate  that  an  extension  should 
be  granted— 

(1)  If  the  POTW  does  not  submit  ar¬ 
guments  or  factual  grounds  support¬ 
ing  the  request  within  thirty  days  of 
such  request,  a  section  301(i)(l)  deter¬ 
mination  shall  be  based  on  existing  in¬ 
formation  in  EPA  and/or  State  files. 

(2)  The  POTW  may  submit  argu¬ 
ments  or  factual  grounds  supporting 
the  request  which  are  relevant  to  the 
criteria  listed  in  §  124.103.  Any  such 
arguments  or  factual  grounds,  includ¬ 
ing  all  supporting  documentation, 
must  be  submitted  within  thirty  days 
(non-extendable)  from  the  date  of  the 
request. 

§  124.103  Criteria  for  permit  modification 
and  issuance  under  section  SOKiKl)  of 
the  act 

No  request  for  a  permit  modification 
or  issuance  under  section  301(i)(l)  of 
the  Act  shall  be  granted  unless  the  Di¬ 
rector  finds  that  the  POTW  requires 
construction  to  achieve  limitations 
under  sections  301(bKlKB)  or 
301(b)(1)(C)  of  the  Act  and  did  not 
complete  construction  for  either  of 
the  following  reasons: 

(a)  Actual  construction  was  under¬ 
way  before  July  1,  1977,  but  construc¬ 
tion  could  not  physically  be  completed 
by  July  1,  1977,  despite  all  expeditious 
efforts  of  the  POTW;  or 

(b)  Federal  financial  assistance  was 
not  available,  or  was  not  available  in 
time  for  construction  required  to 
achieve  these  limitations,  and  the 
POTW  did  not  in  any  significant  way 
contribute  to  this  unavailability  or 
delay. 

§  124.104  Permit  terms  and  conditions 
under  section  SOKiKl)  of  the  act 

(a)  All  permits  modified  or  issued  by 
the  Director  under  section  301(iKl)  of 
the  Act  shall  contain  at  a  minimum 
the  following  permit  terms  and  condi¬ 
tions: 

(1)  The  shortest  reasonable  schedule 
of  compliance  for  achievement  of  limi¬ 
tations  under  sections  301(b)(1)  (B) 
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and  (C)  but  in  no  event  later  than  July 
1.  1983.  This  schedule  shall  be  based 
upon  the  earliest  date  that  Federal  fi¬ 
nancial  assistance  will  be  available  and 
construction  can  be  completed  and 
any  additional  information  submitted 
by  the  POTW  or  otherwise  available 
to  the  State. 

(1)  When  the  availability  of  Federal 
financial  assistance  is  certain,  this 
schedule  shall  contain  dates  certain 
for  the  completion  of  actions  leading 
toward  the  attainment  of  statutory 
treatment  limitations. 

(ii)  When  the  availability  of  Federal 
funding  is  uncertain,  this  schedule 
may  require  the  completion  of  actions 
leading  toward  the  attainment  of  stat¬ 
utory  treatment  limitations  within 
stated  periods  of  time  after  the  occur¬ 
rence  of  events  related  to  the  unavai¬ 
lability  of  Federal  financial  assistance, 
e.g.,  notification  that  Federal  financial 
assistance  is  available  and  that  a  grant 
application  should  be  filed,  the  offer¬ 
ing  of  a  grant  of  Federal  financial  as¬ 
sistance.  etc.  The  following  are  re¬ 
quirements  for  the  use  of  such  a 
schedule: 

(A)  Certification  by  the  State  that 
funding  will  be  available  in  time  to 
ensure  compliance  by  July  1. 1983; 

(B)  Reporting  once  a  year  by  the 
POTW  as  to  its  progress  in  obtaining 
Federal  funding  and  modification  of 
the  permit  to  incorporate  a  date  cer¬ 
tain  schedule  once  Federal  funding  is 
available;  and 

(C)  A  condition  in  the  permit  requir¬ 
ing  termination  of  any  extension 
granted  if  it  subsequently  is  deter¬ 
mined  that  Federal  funding  will  not  be 
available  in  time  to  ensure  compliance 
by  July  1, 1983. 

(2)  A  statement  ensuring  compliance 
with  requirements  under  sections  201 

(b)  through  (g)  of  the  Act  consistent 
with  the  terms  of  the  POTW’s  con¬ 
struction  grant. 

(3)  Abatement  practices  and  interim 
effluent  limitations  reflecting  opti¬ 
mum  operation  and  maintenance  of 
the  existing  facilities.  These  shall  in¬ 
clude: 

(i)  Adequate  operator  staffing  and 
training; 

(ii)  Adequate  laboratory  and  process 
controls;  and 

(iii)  Effluent  limitations  derived 
from  reports  of  operation  and  mainte¬ 
nance  inspections  conducted  by  EPA 
or  the  State,  reports  of  in-depth  plant 
evaluations  conducted  to  determine 
the  treatment  capabilities  of  the  par¬ 
ticular  plant  being  permitted  or  other 
available  guidance. 

(Comment-  Only  in  exceptional  circum¬ 
stances  should  in-depth  plant  evaluations  be 
conducted,  e.g.,  when  existing  information 
does  not  represent  the  true  capabilities  of 
the  plant.) 

(4)  Interim  effluent  limitations  re¬ 
flecting  other  non-capital  intensive 
measures  for  increased  pollution  con¬ 


trol.  This  shall  include  any  possible 
minor  facility  modifications  such  as 
piping  changes,  additional  metering 
and  instrumentation  or  the  use  of 
skimming  and  vacuuming  equipment. 
When  an  existing  POTW  is  currently 
violating  limitations  imposed  under 
section  301(b)(1)(C)  of  the  Act,  inter¬ 
im  effluent  limitations  shall  be  estab¬ 
lished  to  minimize  adverse  water  qual¬ 
ity  impact;  these  limitations  shall  not 
be  made  less  stringent  or  allow  more 
pollutants  to  be  discharged  than  are 
currently  being  discharged  during  the 
term  of  an  extension  granted  under 
section  301(i)(l)  of  the  Act. 

(b)  If  a  POTW  has  industrial  users, 
any  permit  issued  or  modified  by  the 
Director  under  section  301(i)(l)  of  the 
Act  shall  contain  terms  and  conditions 
necessary  to  ensure  compliance  with 
pretreatment  regulations  promulgated 
under  section  307(b)  of  the  Act. 

(1)  Permits  issued  or  modified  after 
pretreatment  regulations  are  promul¬ 
gated  at  40  CFR  Part  403  shall  be  con¬ 
sistent  with  those  pretreatment  regu¬ 
lations. 

(2)  Permits  issued  or  modified  before 
pretreatment  regulations  are  promul¬ 
gated  at  40  CFR  Part  403  shall  be  con¬ 
sistent  with  pretreatment  regulations 
promulgated  in  40  CFR  Part  128. 

§  124.105  Requests  for  permit  modiflcation 
or  issuance  under  SMtion  301(i)(2). 

(a)  Any  owner  or  operator  of  a  point 
source  other  than  a  POTW  that  will 
not  achieve  the  requirements  of  sec¬ 
tions  301(b)(1)(A)  and  301(bKl)(C)  of 
the  Act  because  it  was  committed  to 
discharge  into  a  POTW  that  is  pres¬ 
ently  unable  to  accept  the  discharge 
without  construction,  may  request 
modification  or  issuance  of  a  permit 
extending  the  date  of  compliance  with 
these  limitations.  This  request  must  be 
made  to  the  Director  on  or  before 
June  26.  1978  or  not  later  than  180 
days  after  the  filing  of  a  request  under 
section  301(i)(l)  of  the  Act  by  the 
POTW  into  which  tl^e  point  source  is 
committed  to  discharge. 

(b)  The  burden  is  on  the  discharger 
to  demonstrate  that  an  extension 
should  be  granted— 

(1)  If  the  discharger  does  not  submit 
arguments  or  factual  grounds  support¬ 
ing  the  request  within  thirty  days  of 
such  request,  a  section  301(i)(2)  deter¬ 
mination  shall  be  based  upon  informa¬ 
tion  in  EPA  and/or  State  files. 

(2)  The  discharger  may  submit  argu¬ 
ments  or  factual  grounds  supporting 
the  request  which  are  relevant  to  the 
criteria  listed  in  section  124.106.  Any 
such  arguments  or  factual  grounds,  in¬ 
cluding  all  supporting  documentation, 
must  be  submitted  within  thirty  days 
(non-extendable)  from  the  date  of  the 
request. 

§  124.106  Criteria  for  permit  modification 
and  issuance  under  Section  301(iK2). 

No  request  for  a  permit  modification 
or  issuance  under  section  301(i)(2)  of 


the  Act  shall  be  granted  unless  the  Di¬ 
rector  finds  that  the  discharger  has 
failed  to  achieve  the  requirements  of 
sections  301(b)(1)(A)  and  301(b)(1)(C) 
of  the  Act  because  it  was  scheduled  to 
discharge  into  a  POTW  that  is  pres¬ 
ently  unable  to  accept  the  discharge 
without  construction,  and; 

(a)  The  discharger  has  indicated  an 
intent  to  discharge  into  the  POTW 
before  July  1,  1977  in  one  of  the  fol¬ 
lowing  ways: 

(1)  The  discharger  was  issued  a 
permit  before  July  1,  1977  based  upon 
a  discharge  into  a  POTW; 

(2)  The  discharger  had  a  contract 

before  July  1,  1977  (enforceable 

against  the  discharger)  to  discharge 
into  a  POTW. 

This  does  not  include  a  document  la¬ 
belled  as  a  “contract”  that  imposes 
only  nominal  or  insignificant  obliga¬ 
tions  on  the  discharger; 

(3)  A  construction  grant  application 
made  by  the  POTW  before  July  1, 
1977  clearly  demonstrated  that  the 
discharger  was  to  discharge  into  the 
POTW;  or 

(4)  Engineering  plans,  architectural 
plans  or  working  drawings  prepared 
for  the  POTW  before  July  1.  1977 
clearly  demonstrated  the  discharger 
was  to  discharge  into  the  POTW. 
Plans  and  drawings,  such  as  those  ac¬ 
companying  a  bona  fide  application 
for  a  Federal  construction  grant,  are 
sufficient  only  to  the  extent  that  they 
were  truly  representative  of  the  intent 
of  the  discharger  and  the  POTW; 

(b)  The  Director  finds  that  the  dis¬ 
charger  has  acted  in  good  faith  in 
both  its  efforts  to  effectuate  discharge 
into  the  POTW  and  its  efforts  to  mini¬ 
mize  or  abate  pollution  prior  to  dis¬ 
charge  into  the  POTW.  This  shall  in¬ 
clude  the  following  findings: 

(1)  Failure  to  meet  the  July  1,  1977 
deadline  was  for  reasons  beyond  the 
discharger's  control; 

(2)  A  history  of  a  high  degree  of 
commitment  to  meet  the  requirements 
of  the  Act  as  manifested  by  coopera¬ 
tion  with  the  State  or  EPA  in  attempt¬ 
ing  to  resolve  disputed  issues; 

(3)  No  history  of  unjustified  delay; 

(4)  No  past  serious  or  intentional 
violations  of  the  Act;  and 

(5)  All  reasonable  measures  are 
being  taken  to  expedite  compliance. 

(Comment-  The  Director  may  also  consider 
whether  the  discharger  has  operated  its  fa¬ 
cilities  competently  and  responsibly  and  the 
extent  to  which  the  discharger  has  complet¬ 
ed  the  necessary  prerequisites  to  having  its 
waste  treated  by  the  POTW.) 

(c)  The  POTW  will  be  in  operation 
and  available  to  the  discharger  by  July 
1. 1983; 

(d)  The  POTW  will  be  able  to  meet 
secondary  treatment  and  water  quality 
standard  effluent  limitations  by  July 
1,  1983  after  receiving  the  waste  from 
the  discharger; 
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(e)  The  discharger  and  the  POTW 
have  entered  into  an  enforceable  con¬ 
tract  providing  that: 

(1)  The  discharger  agrees  to  dis¬ 
charge  its  waste  to  the  POTW; 

(2)  The  POTW  agrees  to  accept  and 
treat  that  waste  by  a  date  certain;  and 

(3)  The  discharger  agrees  to  pay  all 
user  charges  and  industrial  cost  recov¬ 
ery  charges  required  under  section  204 
of  the  Act;  and 

(f)  In  the  case  of  a  discharge  into  an 
existing  POTW,  such  POTW  has  been 
granted  an  extension  under  section 
SOKiKDof  the  Act. 

§  124.107  Permit  terms  and  conditions 
under  section  301(iK2)  of  the  Act 

All  permits  modified  or  issued  by  the 
Director  tmder  section  301(i)(2)  of  the 
Act  shall  contain  at  a  minimum  the 
following  permit  terms  and  conditions: 

(a)  The  shortest  reasonable  schedule 
of  compliance  leading  to  discharge 
into  the  POTW,  not  to  extend  beyond 
the  earliest  date  practicable  for  com¬ 
pliance,  or  beyond  the  final  compli¬ 
ance  date  of  any  extension  granted  to 
the  appropriate  POTW  vmder  section 
301(iKl)  of  the  Act,  but  in  no  event 
later  than  July  1,  1983.  This  schedule 
shall  be  based  upon  the  earliest  date 
by  which  the  appropriate  POTW  can 
receive  the  waste  from  the  discharger 
and  the  discharger  can  complete  the 
necessary  prerequisites  to  having  its 
waste  treated  by  that  POTW; 

(b)  Achievement  of  effluent  limita¬ 
tions  and  standards  under  sections 
301(bKl)(A)  and  301(bKl)(C)  of  the 
Act  by  the  same  final  date  in  the 
schedule  established  in  subparagraph 
(a)  in  the  event  that  the  permittee 
does  not  discharge  its  wastes  to  the 
POTW  by  the  date  established  under 
subparagraph  (a); 

(c)  Abatement  practices  and  interim 
effluent  limitations  reflecting  opti¬ 
mum  operation  and  maintenance  of 
the  discharger’s  existing  facilities. 
These  shall  include: 


(1)  Effective  performance  of  facility 
design  removals; 

(2)  Adequate  operator  staffing  and 
training;  and 

(3)  Adequate  laboratory  and  process 
control; 

(d)  Interim  effluent  limitations  re¬ 
flecting  other  non-capital  intensive 
measures  for  increased  pollution  con¬ 
trol; 

(e)  Requirements  to  meet  applicable 
toxic  effluent  standards  and  prohibi¬ 
tions  after  they  are  promulgated 
under  section  307(a)  of  the  Act; 

(f)  Requirements  to  ensure  compli¬ 
ance  with: 

(1)  Pretreatment  requirements  im¬ 
posed  by  the  POTW  pursuant  to  any 
extension  granted  to  the  POTW  under 
section  301(iKl)  of  the  Act; 

(2)  Any  State  or  local  pretreatment 
requirements;  and 

(3)  Pre treatment  standards  as  pro¬ 
mulgated  under  section  307(b)  of  the 
Act; 

(Comment  The  legislative  history  cites  the 
following  example:  “[Ilf  an  industry  is  plan¬ 
ning  on  participating  in  a  municipal  system 
which  will  not  be  available  until  January 
1983,  that  industry  would  still  have  to  in¬ 
stall  and  operate  pretreatment  facilities 
within  the  time  specified  for  compliance  at 
the  time  the  applicable  pretreatment  stand¬ 
ard  was  promulgated  and  in  no  event  later 
than  three  years  from  the  date  of  said  pro¬ 
mulgation.  Thus,  if  the  pretreatment  regu¬ 
lations  are  promulgated  March  1,  1979  and 
require  compliance  within  two  years,  that 
industry  would  be  required  to  comply  by 
March  1,  1981,”  H.R.  Rep.  No.  95-830,  95th 
Cong.,  1st  Sess.,  12712  (daily  ed.  Dec.  6, 
1977).) 

(g)  Any  water  conservation  require¬ 
ments  necessary  to  carry  out  the  pro¬ 
visions  of  the  Act  or  imposed  by  the 
POTW  pursuant  to  the  contract  ex¬ 
ecuted  between  the  discharger  and  the 
POTW. 

(Comment  The  existence  of  such  a  contract 
is  a  prerequisite  to  granting  an  extension 
under  section  301(iK2)(B)  of  the  act  and 
§  124.106(e)  of  this  Subpart.) 


§  124.108  Effect  of  noncompliance  with 
this  subpart. 

Failure  of  the  State  to  comply  with 
any  of  the  requirements  of  this  sub¬ 
part  shall  be  grounds  for  EPA  objec¬ 
tion  to  a  proposed  State  permit  under 
section  402(d)(2)  of  the  Act. 

Part  125  National  Pollutant  Dis¬ 
charge  Elimination  System,  is  amend¬ 
ed  as  follows: 

2.  Section  125.5(a)  is  amended  by 
adding  new  paragraph  (5)  as  follows: 

§  125.5  Delegation  of  authority. 

*  •  •  •  • 

(a)(5)  The  authority  to  issue  or 
modify  permits  pursuant  to  section 
301(i)  of  the  Act. 

3.  Section  125.26  is  amended  by 
adtiing  new  paragraph  (c)  as  follows: 

§  125.26  Special  categories  of  permits. 

•  •  •  •  • 

(c)  Time  extensions  under  section 
301(i)  of  the  Act  The  Regional  Admin¬ 
istrator  may  issue  or  modify  permits 
containing  time  extensions  under  sec¬ 
tion  301(i)  of  the  Act.  Such  permits 
shall  be  issued  or  modified  in  accord¬ 
ance  with  the  regulations  in  Subpart  L 
of  part  124  of  this  chapter,  except  that 
references  to  “State”  or  “Director” 
shall  be  interpreted  to  mean  “EPA”  or 
“Regional  Administrator.” 

4.  Section  125.35  is  amended  by 
adding  a  new  sentence  to  the  end  of 
Subparagraph  (dK2)  to  read  as  fol¬ 
lows: 

1 125.35  Issuance  and  effective  date  of 
permit. 

•  •  •  •  • 

(d) (2)  •  •  •  This  subparagraph  shall 
not  apply  to  an  adjudicatory  hearing 
granted  on  a  permit  determination  to 
contest  the  denial  of  a  permit  modifi¬ 
cation  or  issuance  made  pursuant  to 
section  301(i)  of  the  Act. 

[FR  Doc.  78-13283  Filed  5-15-78;  8:45  am] 
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